DISABILITY and REASONABLE ACCOMMODATION




(Response Sheet)

1. Tim:
This is an easy one!  Tim is disabled due to his physical impairment (MS and the wheelchair).  He is also “qualified,” because he is able to perform the essential duties of his position.  Because his performance is satisfactory it does not appear that the agency needs to provide any further accommodation at this time.

2. James:
James, with his asbestosis, is disabled.  However, he is not a “qualified” disabled person because the only accommodation articulated was one which would clearly impact negatively on the operations of the activity.  The agency was able to demonstrate “undue hardship” (Savage v. Navy, 88 FMSR 5031 (1988).

3. Paul: 
Paul’s epilepsy makes him disabled.  However, he is not a “qualified” disabled person because he cannot function in the workplace without posing a direct threat to his own safety and health.  The evidence of the danger posed to the employee in the workplace is more persuasive than the physician’s clearance.  In this case the agency has to demonstrate the existence of the direct threat and should obtain additional medical evidence to show that the employee likely would injure himself if he performed his duties, and there was no other job he could do.  A reference case on the agency’s burden is Robinson v. Postal Service, EEOC No. 05940034, 1994.

4. Gilbert:
  Gilbert is disabled, but is not “qualified” due to the potential danger he poses to his colleagues and supervisor in the workplace.  His requested accommodation is unreasonable inasmuch as interaction and supervisory feedback and communication on performance is a part of every job.  His removal was sustained.

5. Steve:
Steve was found to meet the definition of disabled; in addition, the MSPB found the requested accommodation to be “reasonable.”  The agency was unable to demonstrate that the accommodation would be an “undue burden” on its operations. He was reinstated. See Stevens v. Army, 73 MSPR 619 (1997).

6. Hudson:
While Hudson was found to be disabled, the behavior that he engaged in (AWOL, creating a disturbance, rude and insolent language to his supervisor) was not connected to his medical problems.  Disability does not shield one from complying with appropriate rules of behavior.  Hudson also is not entitled to his preferred accommodation; the agency has no obligation to satisfy any and all requests, or to train someone for a position he is not qualified to fill.  Two reference cases are Hudson v. Army and Sheehan v. Navy. 
