1. THE POSSESSION CASE - 
David Paxton is a guard at an Army Depot.  On September 10, 1994, he was at a party with some friends when the police arrived and arrested him along with several others for possession of marijuana. The Depot found out about the charges but allowed him to continue working.  He has been employed for 10 years and his work and performance records are unblemished.  In November 1994, he pled guilty to possession of a small amount of marijuana and was given 60 days probation.  Shortly after that, the Depot proposed his removal for possession of marijuana off duty.  In his oral response and written reply he argued that he should not have been disciplined because there was no connection between the misconduct and the efficiency of the service.  He pointed to this work and performance record both before and after the incident as evidence that the misconduct had no effect on the performance of his duties.  He also argued that the penalty was too severe in relation to his satisfactory 10-year work and performance record. 
--The deciding official has asked for your view as to whether the misconduct has affected the efficiency of the service. 
 
--In addition, she asks you to identify the important penalty considerations. 
RESPONSE:  This is essentially based on the MSPB decision in Kruger v. DOJ, 32 M.S.P.R. 71 (1987).  It illustrates that an agency is not limited in proving nexus to showing the effect of the misconduct on the job.  It can also show nexus by the effect of the misconduct on supervisors and co-workers or on the mission of the agency.  As the Board noted in Kruger, the possibility that the public might become aware of this incident affects service efficiency.  Also, as pointed out in Kruger, the misconduct is antithetical to the agency’s law enforcement mission.  Thus, your view is that the misconduct has indeed affected the efficiency of the service.

Important penalty considerations in this case are the mitigating effect of the employee’s 10 years of exemplary work contrasted with the aggravating factors of his misconduct.  Another mitigating factor is his potential for rehabilitation and his conduct after the incident.  Arguably, you would want to consider that he has already been punished in criminal court.  In Kruger, the removal was mitigated to a 60-day suspension. 

2. NEW SUPERVISOR ON BOARD!

Mrs. Joan Smith, wife of CPT Al Smith, was hired as a GS-3, Clerk-Typist.  Mrs. Smith and her husband live approximately five miles from her place of employment.  She and her husband ride to work together.  There is no place to eat in the immediate area, so she takes her husband to work and keeps the car during the day. Mrs. Smith began working in August, 2 years ago.  Her work was considered satisfactory as attested to by performance evaluations and several letters of appreciation and commendation. 
 

This August, 2 years later, a new supervisor, SGT Brown, took over the branch.  He was extremely conscious of punctuality by all employees and closely observed them for compliance with established working hours. For a period of time, he observed that Mrs. Smith was consistently 2-10 minutes late arriving at work.  He began to document her arrival times.   
 

On 14 December, SGT Brown and Joan had a disagreement on an issue involving correctness of a report.  There were some heated words between them.  

On 18 December, SGT Brown issued Joan a notice proposing to remove her not less than 30 days from receipt of the notice.   The basis for the proposed removal was insubordination and excessive tardiness.  To support the action, he provided records showing that she had been from 2-10 minutes late 26 times during the last 3 months and an affidavit that she used a profane word to him during the altercation on 14 December.  In her reply of 22 December, Mrs. Smith contended that she had been late several times; however, when tardy, she made up the time during the lunch period or by staying later in the evening.  Her supervisor had never expressed any dissatisfaction with her punctuality.  Regarding the altercation on 14 December, she said SGT Brown approached her by asking, “Why in hell isn’t this report correct?”  The only reason he wanted her removed was because his assistant’s daughter had just passed the clerical test and the office”scuttle-butt” was that her supervisor has promised her job to this girl. 
 

This case is brought to your attention as second-line supervisor and deciding official.  You, therefore, have the responsibility to review the action prior to issuance of the Letter of Decision.  
RESPONSE:  Obviously there is more here than meets the eye.  To start lets focus on the specific charges for removing the employee.  To prove insubordination you have to prove that the employee “willfully and intentionally refused to obey an authorized order by a superior”.  Additionally, the order has to be clear and understood by the employee.  Insubordination is hard to prove.  In this case, insubordination is not supportable nor is Joan’s conduct anywhere close to insubordinate.  Using profanity is not insubordination.  Charging her with rudeness or use of profanity may be difficult to support as the case may be made that it was the supervisor who used profanity and set the tone.

As for the excessive tardiness charge, there is merit to that charge.  However, removal far exceeds the realm of reasonableness for Joan's excessive absences.  Making up her tardiness at lunch has to be approved by her supervisor.

In the final analysis, the issue and problem is the supervisor’s conduct and handling of the case.  It is obvious that the supervisor need’s to be counseled by his boss and training may also be appropriate.

3. JANE HAS A PROBLEM…..

Jane is a registered nurse working at the base Health Clinic.  Yesterday during a counseling session with her supervisor regarding her erratic attendance and declining performance over the last several months, she told her supervisor that she was arrested six weeks ago and charged with driving under the influence (DUI) and possession of an illegal substance (cocaine).  She explained that last week she was convicted of the offenses and her drivers’ license was revoked.  She stated that she would not get her drivers’ license back until she attends a drug rehabilitation clinic, but she denies any addiction and refuses to enter rehabilitation.  Her husband and son will take turns bringing her to work and taking her home so she doesn’t need her license back anyway.  She attributes her erratic attendance to work-related stress and the fact that her husband and son were both out of town two weeks ago.  She blamed her supervisor for the performance problems, saying she did not have clear instructions. 
--What are the agency’s burdens in dealing with Jane’s situation?  Even though Jane may meet the disability definition of a “qualified disabled person”, that does not shield her from adverse action based on her conduct or performance.  Furthermore, disability discrimination laws do not cover criminal convictions.

--What is your advice to the supervisor on how to proceed?  Removal based on her conviction of cocaine possession.  Especially in light of her position as a Nurse.

4. BILLY…MY FAVORITE EMPLOYEE
 

Billy is a Computer Analyst who makes the rounds of the post trouble-shooting automation problems.  During a chance encounter, Billy’s supervisor, Melissa, smelled alcohol on his breath and noted that Billy’s speech was slurred.  When asked whether he had been drinking, Billy erupted, told her to mind her own business, and threatened to “knock her silly.”  This was not the first time she had found Billy in an apparently intoxicated state while on duty.  In fact, Billy had just served a two-day suspension for being disruptive and belligerent with co-workers.  He was enrolled in an on-post treatment program for his mood swings and his alcoholism.  Billy was reported to be making good progress in this program and the agency has a policy that requires it to provide accommodation before taking disciplinary action.  
 

--What are the agency’s burdens in Billy’s situation?

--How do you proceed?

ANSWER:  Again, the “uniform standard” clause in the disability discrimination laws does not shield the employee from unacceptable conduct.  Melissa should proceed with another adverse action charge based on Billy’s most recent misconduct.  Within Army there longer is a firm choice requirement.

5. MICHAEL “I KNOW WHAT TO DO” STANTON
Jessie Brighton is the supervisor of Michael Stanton, a computer analyst who has a very confrontational and abrasive style of interacting with people.  Ms. Brighton gives him small work assignments, which are well within his expertise level and he frequently reacts with arguments about why the work does not need to be done.  She just gave him a minor project, which should not require more than a few hours of work, but he told her it was a ridiculous waste of his time and he doesn’t see why anybody should do it.  Even though Ms. Brighton gave him multiple reasons why the project was necessary and why she gave it to him, Mr. Stanton continued to argue about the stupidity of the project.  Ms. Brighton finally closed her discussion with him by telling him to do the project, regardless of his feelings about it, and hand it in three days later, Friday, at 11:00 a.m. 
 

When the work was not turned in, Ms. Brighton asked Mr. Stanton for an explanation.  He tells you that he felt compelled to complain about the project to the next higher manager, Jim Stewart, and he still hadn’t heard back about whether he still has to do it.  When asked whether Jim Stewart told him he didn’t have to do it, Mr. Stanton reluctantly said “No”. 
 

Ms. Brighton shows you performance objectives that require timely completion of work assignments.  She asks you for advice on how this situation should be handled. 

ANSWER:  In this case, the issue appears to be more conduct then discipline.  Jessie should initiate a disciplinary action based on Michael’s conduct.  Depending on the performance problems involved, Jessie may also place Michael on a PIP.

6. TIM “THE NIGHTMARE” SPAULDING”
 Tim Spaulding, is a Wage Grade employee who has made a science out of time wasting.  He works fairly independently as a maintenance worker at your activity.  He makes sure that he comes to work on the dot—not a second sooner.  Then he takes his time to put on his work clothing, get his equipment together, check his schedule, fix his coffee, and after about 15-25 minutes he declares he’s ready to go.  In the meantime, all the other employees are waiting so that Annette Priori, the supervisor, can give them all their work assignments for the day.  Then Spaulding makes an easy day of it by taking long breaks, numerous smoking intermissions, long lunches, personal phone calls, chit-chats with various friends and visitors, etc. 
 

One of his performance standards requires him to complete a set maintenance schedule on various pieces of equipment and buildings.  This performance measure is precise, easily measurable, and already monitored.  With about six months left in the rating period, he has completed only about 20% of the maintenance schedule and at this rate of speed; it is highly unlikely that he’ll complete the schedule. 
 

--Do you handle this as performance or conduct?  Explain why and what advice you would give. 

ANSWER:  In this case the supervisor may choose to put Tim on a PIP and propose a disciplinary action for his conduct (tardiness, leaving the work site without permission, etc…).  The MSPB has ruled that extrapolation is reasonable to determine unacceptable performance. 
7. FRANK PLOY…SAY NO MORE
 

Frank Ploy has been placed on a PIP.  Since he wants to be sure that he complies with all and every requirement and expectation that has been laid upon him, he demands the following from his supervisor: 
-That his assignments be given to him in writing

Response: should have been addressed in his PIP.  An option may be just to refer him to the instructions in his PIP regarding this topic.

-That he wants a witness to be present when his performance is being discussed.

Response:  Not a reasonable request.

-That a co-worker also be dealt with on his/her flaws or failings in performing the work.

Response:  Cannot request actions against others.

-An explanation why nobody ever mentioned or talked to him before about his alleged performance problems (just look at his extensive record of satisfactory or better ratings!).

Response:  Hopefully the supervisor already counseled him before the PIP.  If not, he again should be referred to the PIP as informing him about his performance.  

-Copies of the grievance procedure and the EEO complaint process so that he can file and action over his PIP. 
 Response:  The letter should provide him with a copy of the procedures and who to contact.

--What would be your counsel to the supervisor on how to react to/deal with each of Mr. Ploy’s demands? 
ANSWER:  This is a common defense mechanism.  Supervisors do not need to back up or justify their verbal instructions in writing just because the employee makes such demands.  This merely traps the supervisor into lengthy and useless exchanges, which puts them on the defensive.  Verbal commands are binding.  The only things that need/should be written are counseling memos, performance improvement plans, and proposed actions to demote or remove.

To demonstrate that management is acting in good faith, the supervisor and CPAC HR advisor should work together and provide a written response to Mr. Ploy.  The letter should clearly state that despite anything he requested, he will be held to the requirements set forth in his PIP. 







